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Ri ght to Representation During Exani nation
in Connection Wth an | nvestigation

1. Article Il of the Negotiated Agreenment between Fort Pol k,
Loui si ana and NACGE Local R5-168 communi cates the enpl oyee right
to representation set forth in Section 7114(a)(2)(B) of Title VI
of the Cvil Service Reform Act. The provision, comonly
referred to as the "Weingarten Rule,” confers representation
rights in certain investigatory exam nations whi ch enpl oyees
reasonably believe could lead to disciplinary action being taken
agai nst them

a. Section 5 of the provision provides in pertinent part:

"The Union shall be given the opportunity to be
represented at any exami nation of a unit enpl oyee

by a representative of the Enployer in connection with
an investigation if:

a. The enpl oyee reasonably believes that the
exam nation may result in disciplinary action against
t he enpl oyee; and

b. The enpl oyee requests representation.”

b. Section 6 sets forth enpl oyee responsibilities during
i nvestigatory exami nations. |t provides:

"Enpl oyees are expected to fully cooperate with an
agency investigation and any failure to do so may
subj ect the enployee to disciplinary action."”

c. The role of the Union steward during an investigatory
exam nation is set forth in Section 8. It provides:

"The steward nust be on site in a pronpt and tinely
manner so as not to inpede the investigation. Wen
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a Union steward is present, the enployee will be
permtted to consult the steward; however, the steward
is not entitled to answer on behalf of the enpl oyee

or to bargain with the Enployer regarding the results
of the investigation. This does not preclude the
steward fromclarifying questions, eliciting responses,
submitting docunentary evidence or suggesting ot her
enpl oyees who may have know edge of the matter."”

d. Finally, Section 9 of the provision obligates Managenent
to notify the enployee of the purpose of the investigation prior
to its comencenent. It provides:

"Prior to the commencenent of an investigatory
exam nation, the enployee will be infornmed of the
pur pose of the investigation."

2. The following information is provided to assist nanagers and
supervisors in adm nistering the above provisions:

a. The initial determnation that a neeting with a
bar gai ning unit enployee is, in fact, an investigatory
exam nation rests with the nmanagenent official or supervisor
conducting the exam nation. Once this determnation is nade, the
supervi sor nmust informthe enployee of the purpose of the
exam nation prior to its commencenent. Once infornmed, the burden
is on the enpl oyee to request representation by the Union. In
handling the Weingarten rule, it is inportant to renenber that
the right arises only when the enpl oyee requests representation.
The enpl oyee may wai ve that right by sinply not requesting
assi stance fromthe Union

b. Determ ning whether a neeting is an investigatory
exam nation can be difficult. Generally, it neans that the
supervi sor must be questioning or interrogating the enpl oyee
about sonething that could lead to a disciplinary action (e.g.,
repeat ed tardiness, alleged abuse of |eave, alleged
irregularities on a travel voucher). The enployee's right to
request representation is limted to those situations where the
enpl oyee reasonably believes the exam nation may result in a
di sciplinary action being taken against himor her. This right

does not extend to "run-of-the-mll" shop floor conversations as,
for exanple, the giving of instructions or training or correction
of work technique. |In such cases, there should not nornmally be

any reasonabl e basis for an enployee to fear that disciplinary
action may result fromthe exam nation

c. Too often, managers assune that the Wingarten right to
uni on representation occurs only during oral investigative
exam nations of bargaining unit enployees. Since nost
exam nations are in fact oral, we sonetinmes forget that the sane
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principles for representation apply to witten exam nations.
Witten docunents designed to elicit information and to require
t he enpl oyees to explain their conduct is considered an

exam nation and neets the criteria set forth in Section
7114(a)(2)(B). These criteria are: (1) the neeting between the
enpl oyee and managenent nust be an exami nation; (2) the

exam nation nust be in connection with an investigation; (3) the
enpl oyee must reasonably believe that disciplinary action may
result fromthe neeting; and (4) the enpl oyee nust request
representation.

d. Mre than likely, situations will occur where an enpl oyee
wi |l disagree wwth the supervisor's initial determnation that
the neeting is not investigatory in nature and will insist on a

representative being present. Should this occur, it is inportant
to remenber that the controlling factor in determ ning the

exi stence of an investigatory examnation is the enpl oyee's
belief that disciplinary action my be taken as a result of the
exam nation. The enployee's belief, however, nust be based on
obj ective rather than subjective criteria. Normally, if the
supervi sor gives assurances to the enployee that the inposition
of discipline is not contenplated, the enpl oyee's continued
belief to the contrary can only be characterized as subjective
and, therefore, not reasonable.

e. Exercise of this right nmay not interfere with legitimte
supervi sory prerogatives. The supervisor has no obligation to
proceed with the exam nation once an enpl oyee has requested union
representation and may go forward with an investigation from
ot her sources. The supervisor may, if he or she chooses, advise
the enpl oyee that the intervieww ||l not take place unless the
enployee is willing to enter the interview al one unacconpani ed by
a representative. The enployee would then be faced with the
choi ce between having an interview wi thout the attendance of a
representative or having no interview and foregoing any benefits
that m ght derive fromone. Also, the supervisor has no
obligation to justify his or her refusal to allow union
representation.

f. The supervisor has no duty to bargain with any
representative who nmay be permtted to attend the investigatory
interview. In the investigatory setting, the supervisor may
insist on hearing only the enpl oyee's account of the matter being
investigated. The Union representative is present to assist the
enpl oyee and may attenpt to clarify questions, elicit responses,
or suggest other enpl oyees who may have know edge of the matter.
The supervisor, however, is free to insist that he or she is only
interested, at that tinme, in hearing the enpl oyee's own account
of the matter.
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g. Any interviewto which an enpl oyee is sutmmoned whi ch he
or she reasonably believes may result in disciplinary action
appears to neet the Weingarten test. The characterization of a

neeting as a "counseling session” will not renpve it fromthe
protection of this provision. The designation of a neeting as
"an interview, investigation, or counseling"” is immterial. An

enployee is entitled under this provision to union representation
whenever the circunstances underlying the neeting nake it
reasonabl e to envision that a discussion of an enpl oyee's conduct
m ght | ead to discipline.

h. The Weingarten rul e does not provide any right to the
enpl oyee or the exclusive representative outside the boundaries
of the interview and should not be expanded. Mdre specifically,
the Weingarten rule does not apply to a neeting where the
enpl oyee is not interviewed but sinply infornmed of a disciplinary
action. It applies to those neetings which are investigatory in
nature, where the enployee is called upon to explain or defend
hi nsel f.

i. The right to representation established by this provision
applies only to enployees in the bargaining unit and permts
representation only by the designated area steward.

3. Managers and supervisors desiring assistance and/or further
information regarding this subject should contact Labor Rel ations
at 1842.

FOR THE COMVANDER:

// ORI G NAL SI GNEDY /

DONALD MALLET

Director, Civilian Personnel
Advi sory Center

DI STRI BUTI ON:
n Jll



DEPARTMENT OF THE ARWY
HEADQUARTERS, JO NT READI NESS TRAI NI NG CENTER AND FORT PCLK
FORT POLK, LOU SI ANA 71459

NOTI CE TO ALL BARGAI NI NG UNI T EMPLOYEES
FROM THE
DI RECTOR, CI VI LI AN PERSONNEL ADVI SCRY CENTER

1. Pursuant to the provisions of the Cvil Service Reform Act,
this is to advise that effective 11 January 1979 enpl oyees in
units represented by an excl usive | abor organization have the
right to request union representation at an exam nation by a
representative of the agency in connection with an investigation
if the enployee believes the exam nation may result in

di sciplinary action.

2. Section 7114(a) of the Civil Service Reform Act of 1978 states
t hat:

"(2) An exclusive representative of an appropriate unit in
an agency shall be given the opportunity to be represented at --
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(B) any exam nation of an enployee in the unit by a
representative of the agency in connection with an investigation
if --

(i) the enpl oyee reasonably believes that the
exam nation may result in disciplinary action against the
enpl oyee; and

(ii) the enployee requests representation.”

3. Therefore, as required by Section 7114(a) (3), you are hereby
gi ven annual notice of the right set forth in this provision.

// ORI G NAL SI GNEDY /
3 January 2002 DONALD MALLET
Director, Civilian Personnel
Advi sory Center

DI STRI BUTI ON:
I

A copy of this notice nust be posted on all official bulletin
boards designated for the posting of materials pertaining to
civilian enpl oyees. This notice supersedes previous notice dated
3 January 2001.



